
IN THE COURT OF COMMON PLEAS 
SUMMIT COUNTY, OHIO 

MEMBER WILLIAMS, et al., 

Plaintiffs, 
 
v. 
 
KISLING, NESTICO & REDICK, LLC, et al., 

Defendant. 
 

Case No.: 2016-09-3928 
 
Judge: James Brogan 
 
 
 
KNR DEFENDANTS’ MOTION TO 
COMPEL DEPOSITION OF 
EYEWITNESS BRITTANY HOLSEY 

 
  Now come the KNR Defendants and hereby move this Honorable Court for an Order 

compelling the deposition of witness Brittany Holsey. Plaintiffs’ Counsel and the Plaintiff both 

identified Ms. Holsey as a material witness. To wit, Ms. Holsey, who is Ms. Norris’s cousin, was in 

the accident with Ms. Norris, participated in multiple telephone conferences with KNR and Ms. 

Norris, met with the investigator and Ms. Norris, and attended Ms. Norris’s medical examination at 

Dr. Ghoubrial’s office. Defendants are confident Ms. Holsey’s testimony will directly contradict 

Plaintiff Norris’s claims, including the claims regarding Dr. Ghoubrial and Liberty Capital.  

 Simply put, and in perhaps the kindest possible description of events, Plaintiffs’ counsel 

outright sandbagged Defendants in an attempt to avoid having Ms. Holsey’s testimony come to light. 

That is, he now claims it is “too late” to take Ms. Holsey’s deposition despite representing numerous 

times he would present her for deposition.   

 Initially, Plaintiffs’ Counsel not only denied Ms. Holsey possessed relevant testimony, he 

accused Defendants of engaging in a prima facie abuse of process by requesting the deposition. 

After Attorney Pattakos was reminded that he personally advised all counsel of the relevance of Ms. 

Holsey’s knowledge several months previously, Plaintiffs’ counsel then retracted his objection and 

said he would make Ms. Holsey available for deposition for a maximum of 90 minutes (later 

extended to two hours). Attorney Pattakos also directed defense counsel to communicate with the 
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witness exclusively through him. While Attorney Pattakos would not affirmatively agree he 

represented Ms. Holsey, Defendants’ counsel agreed to Ms. Holsey’s wishes as a matter of courtesy.  

 From January through April, Defendants repeatedly asked Attorney Pattakos to make good 

on his representation of producing Ms. Holsey for deposition.  Rather than provide a date for the 

deposition, Plaintiffs’ counsel continually dangled the carrot of Ms. Holsey’s availability to avoid a 

subpoena or Motion to Compel.  Plaintiffs’ counsel repeatedly represented he would present Ms. 

Holsey for deposition. When push came to shove, however, Attorney Pattakos would not provide a 

specific date for the depositions, saying it would be easy to work her in at some point after one of the 

many other depositions being scheduled in the case. Now, however, after delaying for months, 

Plaintiffs’ counsel claims it is “too late” to take Ms. Holsey’s deposition. The egregiousness of 

Plaintiffs’ counsel’s position will be clear after reviewing the Statement of Facts below. 

 Defendants’ counsel’s only mistake was trusting Plaintiffs’ counsel to follow this Court’s 

Order for all sides to “work professionally” to get the depositions completed before the discovery 

deadline. 

I.  STATEMENT OF FACTS 

A. Relevancy of Brittany Holsey’s Knowledge and Expected Testimony 

 The relevance of Ms. Holsey’s testimony is undisputed. First, Plaintiff’s counsel 

affirmatively represented to all counsel as far back as September 27, 2018, that Ms. Holsey was an 

eyewitness supporting Ms. Norris’s claim she was treated by Dr. Ghoubrial, not Dr. Gunning: 
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(See 9/27/18 e-mail correspondence, attached hereto as Exh. A) 

Second, Plaintiff Monique Norris identified Brittany Holsey as a witness in her written 

discovery responses. Specifically, Ms. Norris identified Ms. Holsey as an individual with knowledge 

regarding the facts surrounding the claim of Plaintiff Monique Norris. (See Norris’ Amended 

Responses to Request for Admission No. 10, relevant portions attached hereto as Exh. B)   

Third, Plaintiff Norris confirmed at her January 28, 2019, deposition that Ms. Holsey is a 

material witness in this matter. During her deposition, Plaintiff Norris testified: 

1. Ms. Holsey spoke with Plaintiff and KNR during the initial phone call 
regarding representation; 

 
2. Ms. Holsey met with Plaintiff and the KNR investigator at the time these 

former KNR clients signed the Contingency Fee Agreement with KNR; 
 
3. Ms. Holsey was in the examination room when Plaintiff was treated by a 

physician at Dr. Ghoubrial’s office; and 
 
4. Ms. Holsey obtained a loan with Liberty Capital during her representation 

with KNR. (Plaintiff was mistaken as to the identity of the lending company, 
which is crucial for Defendants to prove with Ms. Holsey’s testimony). 

 
(See 1/28/19 Norris Tr., relevant portions attached hereto as Exh. C) In addition, Ms. Holsey was on 

a mutual phone conference with KNR and the Plaintiff where the former clients requested 

information from KNR concerning a lending company. (Id.)   

Plaintiff Norris is a putative class representative to 4 of the 5 alleged classes. Defendants 

seek this deposition to explore the above issues, which are directly relevant to both the underlying 

claims AND whether Ms. Norris is qualified to be class representative AND whether Ms. Norris’s 

claim would be typical of the classes described in the Fifth Amended Complaint.  

II. Defendants’ Efforts to Obtain the Testimony Without Court Intervention 

Defendants first sought Ms. Holsey’s deposition in early January, 2019, following receipt 

of Plaintiff Norris’s discovery responses.  On January 6, 2019, Defendants’ counsel forwarded 
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correspondence to Plaintiffs’ counsel, Attorney Pattakos, requesting as follows: 

  

(See compilation of e-mail correspondence between counsel, chronologically attached hereto as Exh. 

D). Three days later, on January 9, 2019, Defendants’ counsel forwarded email correspondence to 

Plaintiffs’ counsel, Attorney Pattakos, again requesting the deposition of Ms. Holsey: 

 

(Id.)  

Having not heard from Attorney Pattakos on this issue, Defendants’ counsel sent the 

following email correspondence to Plaintiffs’ counsel the following day, January 10, 2019: 

 

(Id.)  

As the Court is probably aware, counsel for the various parties communicate nearly every 

day. Yet, Plaintiffs’ counsel simply refused to address Ms. Holsey’s deposition at this time. On 

January 24, 2019, 18 days after the original request, Defendants’ counsel sent another request to 

Plaintiffs’ counsel:  
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(Id.)  

Finally, after this fourth request for Ms. Holsey’s deposition, Attorney Pattakos responded. 

Unfortunately, he did not respond with proposed deposition dates. Rather, he accused Defendants of 

engaging in “prima facie abusive” tactics for requesting the deposition of an individual he and his 

client identified as a key witness allegedly supporting her claims. And, he threatened to move to 

quash any subpoena served on Ms. Holsey:  

 

(Id.)  

On behalf of the KNR defendants, Defendants’ counsel again attempted to reason with 

Plaintiffs’ Counsel and avoid court intervention:  
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(Id.)  

Despite previously admitting Ms. Holsey’s testimony was relevant, Plaintiffs’ counsel 

responded with a threat of court intervention and an accusation that Defendants were simply 

attempting to “bother” Plaintiff’s family members: 

If you can't explain to us why you need to bother the family members of a lady 
who merely seeks to test the substantial evidence that she was taken advantage 
of by lawyers and a doctor who abused their position of influence to rip her off 
for a few hundred bucks then I suppose we have no choice but require you to 
explain it to Judge Brogan. See, e.g., Gattozzi v. Sheehan, 2016-Ohio-5230, 57 
N.E.3d 1187, ¶ 18 (8th Dist.) quoting Amchem Prods. v. Windsor, 521 U.S. 
591, 617, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997) (“The policy at the very 
core of the class action mechanism is to overcome the problem that small 
recoveries do not provide the incentive for any individual to bring a solo action 
prosecuting his or her rights.”); In re Cendant Corp. Litigation, 264 F.3d 201, 
270 (3d Cir. 2001), fn. 49 (“Courts must ... take care to prevent the use of 
discovery to harass presumptive lead plaintiffs.”); On the House Syndication, 
Inc. v. Fed. Express Corp., 203 F.R.D. 452, 455-456 (S.D.Cal. 2001) (“[A] 
compelling ... reason for not subjecting absent class members to discovery is 
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the fear that defendants will use burdensome discovery requests as a method of 
unfairly reducing the number of class members.”).  
 

(Id.)  

The Defendants were not attempting to bother anyone or randomly depose an “absent class 

member”. Rather, Defendants were attempting to obtain the deposition testimony of a witness 

whom: 1) Attorney Pattakos himself identified as an eyewitness to Ms. Norris’s medical 

examination; and 2) whom Plaintiff Norris identified as a witness in her discovery responses. The 

Defendants properly responded that same day, pointing out the cases cited by Attorney Pattakos 

were inapposite to the issue at hand and had nothing to do with witnesses who were eyewitnesses to 

the very claims being made by a class representative: 

 
(Id.)  

The following day, on January 25, 2019, Defendants’ counsel reminded Attorney Pattakos 

that he is the one who put Ms. Holsey front and center as a pertinent witness: 
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(Id.)  

Finally, Attorney Pattakos agreed to at least consider the possibility of producing the witness: 
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(Id.)  

Plaintiff Norris was deposed three days later, on January 28, 2019, and further highlighted 

the fact that Ms. Holsey is a material witness.  However, Plaintiffs’ counsel continued to ignore the 

requests for dates for Ms. Holsey’s deposition. 

 On February 5, 2019, Defendants’ counsel again requested the deposition of Ms. Holsey: 

 

 
  
(Id.)  

Attorney Pattakos finally agreed Ms. Holsey would present for deposition but only if the 

deposition was limited to 90 minutes: 

 
 
(Id.) Defendants’ counsel responded as follows: 
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(Id.)  

A week later, on February 12, 2019, Attorney Pattakos finally responded, again agreeing to 

Ms. Holsey’s deposition:  

 

(Id.) While he agreed to the deposition, Attorney Pattakos would not provide a deposition date for 

Ms. Holsey (or even a date he was available for the deposition). On February 13, 2019, Defendants’ 

counsel responded to these refusals as follows: 
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(Id.)  

Attorney Pattakos responded, indicating he would accept service of a subpoena on Ms. 

Holsey and suggesting he would schedule Thera Reid and Ms. Holsey “concurrently with scheduling 

the remaining depositions”: 

 

 

 

 

(Id.)  
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 On February 14, 2019, Defendants’ counsel reminded Plaintiffs’ counsel as follows: 

 

(Id.)  

Dates were not forthcoming. Thus, when previously scheduled depositions set for February 

19, 2019, were canceled, Defendants’ counsel attempted to use that date for Ms. Holsey’s 

deposition: “Why don’t we use Thursday for Norris and Halsey then?” Plaintiffs’ Counsel refused. 

(Id.)   

On February 22, 2019, Defendants’ counsel sent the following to Plaintiffs’ counsel: 
 

Please provide dates for Halsey, Williams, Norris, and Norris’s Aunt, as we have 
requested just as often [as depositions Plaintiffs requested] or more. 

(Id.)  
 

On February 24, 2019, Defendants’ counsel again requested dates: 

(Id.) Plaintiffs’ counsel responded on February 28, 2019, at which time agreed to produce Ms. 

Holsey for deposition, but failed to provide a date. Moreover, Plaintiffs’ counsel directed that all 

communication regarding Ms. Holsey’s go through him: 
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(Id.) Plaintiffs’ counsel also stated Ms. Holsey’s had “relative flexibility” with respect to her 

deposition date: 

  

(Id.)  

Since Plaintiffs’ counsel still would not give a specific date, and since he would not even 

confirm whether he represented Ms. Holsey or not, Defendants’ counsel responded as follows: 

 

Although Plaintiffs’ Counsel would not confirm he represented Ms. Holsey, Defendants 

agreed to abide by the direction to arrange the deposition through Plaintiffs’ Counsel. (Id.).  

 Defendants’ counsel also requested dates for Ms. Holsey at least half a dozen times during 

in-person meetings at various depositions being completed in this case. Attorney Pattakos 

consistently indicated Ms. Holsey would present for deposition, but continually refused to provide a 

date for the deposition. 

 On April 8, 2019, Defendants’ counsel reminded Plaintiffs’ counsel that a date was still 

required. And, since the parties agreed to 4 hours of depositions to take place April 12, 2019, 

anyway, and since all counsel were available that day, Defendants’ counsel suggested April 12, 

2019, for Ms. Holsey’s deposition: 

We still need date for Holsey.  We can probably finish in 90 minutes – present her 
Friday?” 

 
(Id.)  
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Having received no response, despite other emails being exchanged amongst counsel, 

Defendants’ counsel followed up the following day, April 9, 2019: 

Are you producing Holsey on Friday or providing another date; we’ve been asking 
for months. 

 
(Id.) That same day, during the depositions of Dr. Gunning and Dr. Ghoubrial, Plaintiffs’ Counsel 

told Defense Counsel James Popson to tell Defense Counsel Tom Mannion that Plaintiffs’ counsel 

did not forget the April 8th and April 9th emails and that he would respond “later” to them.  

 On April 10, 2019, Plaintiffs’ counsel’s response was sent to Defendants’ counsel. No, Ms. 

Holsey would not present for deposition on April 12, 2019. In fact, she would not present on any 

date for deposition. And, if Defendants subpoenaed Ms. Holsey, Attorney Pattakos would object 

because Ms. Holsey would have inadequate notice to be deposed before the April 15, 2018 discovery 

deadline.  

 

(Id.)  

After refusing to provide available dates for Ms. Holsey for more than two months, 

Plaintiffs’ counsel unilaterally declared that defense counsel would not be permitted to depose this 

witness who obviously has discoverable information relevant to the issue of class certification. 

Obviously, if Ms. Norris did not treat with Dr. Ghoubrial, she has no claim and could not be certified 

as a class representative. Likewise, if Ms. Norris was provided two loan companies to choose from, 

she would also not be similarly situated as those putative class members identified in the Fifth 

Amended Complaint. 
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 Discovery is a two-way street. Although depositions have been contentious at times in this 

case, Defendants have produced each and every witness requested by Plaintiffs’ counsel and done so 

in a timely fashion. Defendants move this Court to compel the deposition of Brittany Holsey, even if 

that deposition must occur beyond the current discovery deadline of April 15, 2019. Defendants 

were directed by Plaintiffs’ counsel to communicate with this witness only through Plaintiffs’ 

counsel. Defense counsel attempted to comply with Plaintiffs’ counsel’s requests, and it would be 

unjust to allow Plaintiffs’ counsel to obstruct the taking of this deposition by simply refusing to 

provide dates while simultaneously directing defense counsel not to communicate with the witness.  

 Defendants have now issued a subpoena to Ms. Holsey for April 17, 2019, and/or April 18, 

2019. Attorney Pattakos accepted service of the subpoena on Ms. Holsey’s behalf, but we suspect he 

will file a Motion to Quash based on his representation of April 10, 2019. Plaintiffs’ counsel is 

deposing Julie Ghoubrial on April 18, 2019 (also past the discovery deadline), and thus Defendants 

know all counsel are available that day for Ms. Holsey’s deposition. 

 For good cause shown, Defendants respectfully request that this Court issue an Order 

compelling the deposition of Brittany Holsey as soon as reasonably practicable.  

   Respectfully submitted, 
 
/s/ James M. Popson     
James M. Popson (0072773) 
SUTTER O’CONNELL CO. 
1301 East 9th Street 
3600 Erieview Tower 
Cleveland, Ohio 44114 
(216) 928-2200 phone 
(216) 928-4400 facsimile 
jpopson@sutter-law.com 
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 Thomas P. Mannion (0062551) 
Lewis Brisbois 
1375 E. 9th Street, Suite 2250 
Cleveland, Ohio 44114 
(216) 344-9467 phone 
(216) 344-9241 facsimile 
Tom.mannion@lewisbrisbois.com 
 

 Counsel for Defendants 
 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing Motion to Compel the Deposition of Brittany Holsey 

was filed electronically with the Court on this 11th day of April, 2019. The parties may access this 

document through the Court’s electronic docket system.  

 
 /s/ James M. Popson     

James M. Popson (0072773) 
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